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The following CE credits are offered for this session:

1.0 AIC CPD Credit | AGC of America has been approved to offer Continuing Professional 
Development (CPD) credits for qualifying programs by the American Institute of 
Constructors (AIC).

1.0 AIA Learning Unit (LU) | The Associated General Contractors of America is a registered 
provider of AIA-approved continuing education under Provider Number G523. All registered 
AIA CES Providers must comply with the AIA Standards for Continuing Education Programs.
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Participants must:
1. Check in with attendance scanner at the door or in the back of the room.
2. Attend at least 95% of the session.
3. Complete the session and post-program evaluation.

Additional instructions will be emailed to attendees requesting CE credits.

For those seeking AIA credits, please provide your AIA number so we can report 
your attendance. You may contact Jo-Anne Torres, Manager of Professional 
Development and Continuing Education, at jo-anne.torres@agc.org or call
(703) 837-5360 for questions.

How to earn CE hours for this session
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By the end of this session, participants will be able to:
1. Identify the type of risk transfer provisions within the 

construction agreements for review.
2. Analyze types of provision that may be enforceable within 

different jurisdictions.
3. Describe the potential risks, such as costs, fees, and damages 

(direct, indirect, and consequential) being transferred to/from entities.
4. Discuss steps to take to minimize the risk transfer, such as confirming 

the proper entities are listed as additional insureds on general 
commercial liability policies or that certain exclusions do not apply to 
said policies.

Learning Objectives
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Risk Transfer
Contractual Provisions
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Defend

Hold 
Harmless

Indemnify



•Scope

•Broader Than Duty to Indemnify

•Four Corner Rule

•Scope

•Potentially Unlimited Duty

•Assurance Not Insurance

•Scope Varies From State to State
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Poll Everywhere
Text KATEMCDONALD104 to 22333 once to join, then 1 or 2

Contractor tenders to excavation Subcontractor seeking a
defense to owner’s foundation movement claim pursuant to
subcontract. Subcontractor alleges movement is due to
improper design. Has Subcontractor’s duty to defend been
triggered?

1. Yes
2. No
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Same set of facts. Has Subcontractor’s duty to indemnify
Contractor been triggered?

1. Yes
2. No

Poll Everywhere
Text 1 or 2 to 2233
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Case goes to trial and the trier of fact finds that the differential
movement of the foundation system was due, in part, to
improper compaction of the backfill materials. Has the excavation
Subcontractor’s duty to indemnify the Contractor been triggered?

1. Yes
2. No

Poll Everywhere
Text 1 or 2 to 2233
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Owner alleges multiple defects on a commercial project. Contractor has an
indemnification provision that includes a duty to defend with the relevant
Subcontractors, as well as a contractual requirement that those
Subcontractors name Contractor as an additional insured. Who must the
Contractor tender to initiate the duty to defend?

1. Subcontractors
2. Subcontractors’ Insurers
3. Both 1. and 2.
4. Neither 1. and 2.

Poll Everywhere
Text 1, 2, 3 or 4 to 2233
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Tender - Subcontractor
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AGC/Tender Subcontractor.pdf


Tender - Insurer
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AGC/Tender Insurer.pdf


ACORD
Certificates of Liability Insurance
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file:///D:/RedirectedFolders/kmcdonald/Documents/CLE Presentations/AGC/PowerPoint Imagines/Accord Form.pdf


Indemnification
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Limited

• Indemnitor liable for its sole negligence

•Key Phrase: “only to the extent”

•All states allow limited liability

Intermediate

• Indemnitor liable for its sole & partial negligence

•Key Phrase: “caused in part”

•Partial negligence can be as much as 99% 

Broad

• Indemnitor liable regardless of fault

•Key Phrase: “caused in whole or in part”

•Targeted by Anti-Indemnity Legislation
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Poll Everywhere
Text 1,2 or 3 to 22333
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Subcontractor shall defend, indemnify and hold Contractor
harmless from all claims, damages, and losses resulting from or
arising out of the performance of the Subcontract work caused,
in whole or in part, by any act or omission by Subcontractor…

1. Limited
2. Intermediate
3. Broad



Add “to the fullest extent permitted by law, …” to the beginning
of the last provision. With that language, would the broad form
provision be permitted in a state that only allows limited
indemnification?

1. Yes
2. No

Poll Everywhere
Text 1 or 2 to 22333
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Subcontractor shall defend, indemnify and hold harmless the Contractor
from all claims, damages, losses, and expenses, including attorneys’ fees,
attributable to, resulting from, or arising out of the performance of the
Subcontract Work caused, in whole or in part, by any act or omission by the
Subcontractor or anyone employed directly or indirectly by Subcontractor or
by anyone for whose acts Subcontractor may be liable.

1. Limited
2. Intermediate
3. Broad

Poll Everywhere
Text 1, 2 or 3 to 22333
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Indemnify and hold harmless Contractor from and against all liabilities,
claims, damages, losses, penalties, causes of action, judgments, costs and
expenses, including reasonable attorneys’ fees arising out of or resulting
from the performance of the Subcontractor’s work, but only to the extent
caused by the negligence or fault of Subcontractor or anyone employed
directly or indirectly by Subcontractor or anyone for whose acts
Subcontractor may be liable.

1. Limited
2. Intermediate
3. Broad

Poll Everywhere
Text 1, 2 or 3 to 22333
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• Limits the Level of 

Risk Transfer

• Varies From State to 

State

• May Also Limit AI 

Coverage

• Chart Summarizing 

Statutes by State



1. Breach of Contract
2. Negligence
3. Compensation Due to Injuries or Property Damage
4. Claims for Loss
5. Legal Costs & Related Expenses
6. Lost Profits & Other Consequential Damages

Indemnity Claims
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Solvency

1st v. 3rd

Party

Scope

Considerations Before Signing 
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Contractor is assessed liquidated damages by Owner due to
delay. Contractor claims Subcontractor is responsible for the
delay. The Subcontracts each provide: (1) a
consequential/liquidated damages waiver[???]; and (2) an
indemnification provision that extends to “all claims, damages,
losses, and expenses.” Can the Contractor claim the liquidated
damages as part of an indemnification claim?

1. Yes
2. No

Poll Everywhere
Text 1 or 2 to 22333
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Now that we have established that Contractor can claim the
liquidated damages as part of its claim for indemnification, are
those damages covered by Subcontractors’ commercial general
liability policy?

1. Yes
2. No

Poll Everywhere
Text 1 or 2 to 22333
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Owner sues Contractor for construction defects. Contractor, in
turn, brings third-party claims against the Subcontractors who
performed the work at the development. One of the claims
asserted by Contractor against Subcontractors is contractual
indemnification. What type of claim is this?

1. 1st Party
2. 3rd Party

Poll Everywhere
Text 1 or 2 to 22333
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Contractor brings lawsuit against Subcontractors for delay
damages. One of the claims asserted is contractual
indemnification. What type of claim is this?

1. 1st Party
2. 3rd Party

Poll Everywhere
Text 1 or 2 to 22333
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Insurance
Additional Insured Status
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Additional Insured
Obtain Coverage from Subcontractor’s CGL Policy
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Limitations Advantages



Endorsement
AI Status Must Be Specifically Endorsed onto Standard ISO Policy
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Specific Endorsements

Blanket v. 
Specific 

Schedule

Primary v. 
Non-

Contributory 
Basis

Ongoing v. 
Completed 
Operations
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Poll Everywhere
Text 1 or 2 to 22333

If Subcontractor is contractually
required to name Contractor as an
additional insured, is the written
contract enough under this AI
endorsement for Contractor to be
an additional insured on the
Subcontractor’s CGL policy?

1. Yes
2. No
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Poll Everywhere
Text 1 or 2 to 22333

Same question, but under this
AI endorsement?

1. Yes
2. No
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Subcontractor, who is working on a commercial project,
purchased a CGL policy with a completed operations
endorsement. Subcontractor completes its work in 2018 and
Owner files a lawsuit alleging defects in 2019. Absent any
coverage exclusion for the scope of work or resulting damages,
Subcontractor should have coverage for the alleged defects
under its CGL policy.

1. True
2. False

Poll Everywhere
Text 1 or 2 to 22333
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Before Signing, Ask the Following:

What are the terms of the
indemnification provision and
implications thereof?

Is the Indemnitor required to
obtain AI status for another?

Is the language of the AI
endorsement adequate or are
additional measures required?
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Danielle Curtiss
danielle.curtiss@ghphipps.com

Kate McDonald
kmcdonald@mslawpc.com

Ivan Sarkissian
isarkissian@mslawpc.com

Questions
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