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The following CE credits are offered for this session:

1.0 AIC CPD Credit | AGC of America has been approved to offer Continuing Professional
Development (CPD) credits for qualifying programs by the American Institute of
Constructors (AIC).

émtinuin 1.0 AIA Learning Unit (LU) | The Associated General Contractors of America is a registered
Educationg provider of AlA-approved continuing education under Provider Number G523. All registered

Provider AlA CES Providers must comply with the AIA Standards for Continuing Education Programs.
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How to earn CE hours for this session

Participants must:
1. Check in with attendance scanner at the door or in the back of the room.
2. Attend at least 95% of the session.

3. Complete the session and post-program evaluation.

Additional instructions will be emailed to attendees requesting CE credits.

For those seeking AlA credits, please provide your AIA number so we can report
your attendance. You may contact Jo-Anne Torres, Manager of Professional

Development and Continuing Education, at jo-anne.torres@agc.org or call
(703) 837-5360 for questions.
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Learning Objectives

By the end of this session, participants will be able to:

1. ldentify the type of risk transfer provisions within the
construction agreements for review.

2. Analyze types of provision that may be enforceable within
different jurisdictions.

3. Describe the potential risks, such as costs, fees, and damages
(direct, indirect, and consequential) being transferred to/from entities.

4. Discuss steps to take to minimize the risk transfer, such as confirming
the proper entities are listed as additional insureds on general
commercial liability policies or that certain exclusions do not apply to
said policies.
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Danielle Curtiss

General Counsel, GH Phipps
Construction Companies

Kate McDonald

Shareholder, McConaughy &
Sarkissian, P.C.

lvan Sarkissian

Shareholder, McConaughy &
Sarkissian, P.C.
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Risk Transfer
Contractual Provisions
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e Scope
e Broader Than Duty to Indemnify
e Four Corner Rule

DEFEND

e Scope

ACCULALAEN « Potentially Unlimited Duty
e Assurance Not Insurance

HOLD

e Scope Varies From State to State
HARMLESS
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Poll Everywhere
Text KATEMCDONALD104 to 22333 once to join, then 1 or 2

Contractor tenders to excavation Subcontractor seeking a
defense to owner's foundation movement claim pursuant to
subcontract. Subcontractor alleges movement is due to

Improper design. Has Subcontractor’'s duty to defend been
triggered?

1. Yes
2. No
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Poll Everywhere
Text 1 or 2 to 2233

Same set of facts. Has Subcontractor’'s duty to indemnify
Contractor been triggered?

1. Yes
2. No
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Poll Everywhere
Text 1 or 2 to 2233

Case goes to trial and the trier of fact finds that the differential
movement of the foundation system was due, in part, to
iImproper compaction of the backfill materials. Has the excavation
Subcontractor’'s duty to indemnify the Contractor been triggered?

1. Yes
2. No
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Poll Everywhere
Text1, 2,3 0or4to2233

Owner alleges multiple defects on a commercial project. Contractor has an
indemnification provision that includes a duty to defend with the relevant
Subcontractors, as well as a contractual requirement that those
Subcontractors name Contractor as an additional insured. Who must the
Contractor tender to initiate the duty to defend?

Subcontractors

Subcontractors’ Insurers
Both 1. and 2.
Neither 1. and 2.
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Tender - Subcontractor

Ivan A SARKISSIAN

McConaughy .. i

) 1 . . ELiz ABETH LAV ANCE
T N. RIDUXJORD AN
7 . ) ba ah K
& Sarkissian M
PROFESSIONAL (CORPORATION * Koo odmittad in Wioming
March 10, 2020
VIA CERTIFIED MAIL
[SUBCONTRACTOR]
[REGISTERED AGENT]
[ADDRESS]

Re:  [PROIECT]

TENDER FOR DEFENSE & INDEMNIFICATION
Dear [REGISTERED AGENT]:

Please be advised that McConaughy & Sarkissian, P.C. represents [GENERAL CONTRACTOR] (“Contractor”) in
comnection with alleged defects and deficiencies at the commercial building located at [ADDRESS] in [CITY],
Colorado (hereinafter “Project”). The Project is owned by [OWNER] (“Owner”™). Contractor served as the general
contractor for the Project and [SUBCONTRACTOR] (“Subcontractor”) has been identified as the subcontractor of
Contractor, who installed the [SCOPE] at the Project.

Because Subcontractor installed the [SCOPE] at the Project, and because such work hasbeen alleged to be defective
by [OWNER], Contractor is tendering to Subcontractor pursuant to paragraph 9.1.1 of the Subcontract, which
providesin pertinent part:

To the fullest extent permitted by law, the Subcontractor shall defend, indemnify and hold
harmless the Contractor, the Contractor’s other subcontractors, the Architect/Engineer, the Owner
and their agents, consultants and employees (the Indemnitees) from all claims, damages, losses,
and expenses including reasonable attomey’s fees, attributable to, resulting form, or arising out of
the performance of the Subcontract Wark caused, in whale or in part, by any act or omission by
the Subcontractor, the Subcontractor’s subcontractors, Suppliers or anyone employed directly or
indirectly by any of them or by anyone for whose acts any of them may be liable...

This provision contains defense and indemnification obligstions ruming from Subcontractor to Contractor.
Therefore, to the extent Owner’s allegations are proven true, Subcontractor is responsible and liable, in whole or in
patt, for the alleged defects and deficiencies related to its work that are alleged to have caused and continue to
cause, the damages alleged by Owner. Demand is hereby made on Subcontractor to defend and indemnify
Contractor in accordance with the terms of its Subcontract and Colorado law. If you have any questions or need
additional information, please feel free to give us a call. Thank you for yowr prompt attention to this matter. We look
forward to heating from you.

Sincerely,

MCCONAUGHY & SARKISSIAN
Professional Cotporation

Kade 3. Melenaleol

Ivan A. Satkissian, Esq.
Kate L. McDonald, Esqg.

ATTORNEYS & COUNSELORS AT L aw
THE PomT At INvERNESs SUTTE 250 8310 SouTH VALLEY HIsHWAY ENGLEWOOD CoLOR ADO 80112
OFFcE 303.649.0999 ~F acsparLe 303.649.0990
www mslawpe com
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AGC/Tender Subcontractor.pdf

Rowap E. McCoNAUGHY
Ivan A SARIISSIAN

McConaughy . s

Euz 4BETH LAV ANCE

Tender - Insurer

& Sarkissian o

PROFESSIONAL CORPORATION > Wdcodiil s N aag

March 10, 2020
VIA CERTIFIED MAIL

[INSURER]
[REGISTERED AGENT]
[ADDRESS]

Re:  [PROJECT]
[INSURED]
[CLAIMANT]

DEMAND FOR DEFENSE AND INDEMNIFICATION
To Whom It May Concern:

Please be advised that McC onaughy & Satkissian, P.C. represents [GENERAL CONTRACTOR] (“Contractor”) in
commection with alleged defects and deficiencies at the commercial building located at [ADDRESS] in [CITY],
Colorado (hereinafter “Project”). The Project is owned by [OWNER] (“Owner”™), who has alleged certain defects
associated with the [SCOPE]. Contractor served as the general contractor for the Project and your insured,
[EUBCONTRACTOR] (“Subcontractor”), has been identified as the subcontractor of Contractor, who installed
[BCOPE] at the Project.

On or around [DATE], a Notice of Claim from Owner was forwarded to Contractor, a copy of which is enclosed As
a result of these alleged defects and deficiencies, Owner is alleging contimuing and progressive damage to the
Project, and that it will continue to incur damages in the future. To the extent Owner’s claims are proven correct,
Contractor asserts that Subcontractor is directly or indirectly responsible and legally liable for the alleged defects
and deficiencies arising out of its work that are alleged to have caused, and continue to cause, actual property
damage, resultant and consequential property and other damages, 1oss of use, and/or other losses asserted by Owner.

Because Subcontractor installed the [SCOPE] at the Project, and because such work hasbeen alleged to be defective
by Owner, Contractor is tendering its defense and indemnification to [INSURER] pursuant to Subcontractor’s
contractual obligation to name Contractor as an additional insured on its commercial general liability policy. See
Subcontract, §14.1.. Demand is hereby made on [INSURER] to defend and indemnify Contractor as an additional
insured on Subcontractor’s commercial general liability policy.

If you have any cuestions or need additional information, please feel free to give us a call. Thank you for your
prompt attention to this matter. We look forward to hearing from you.

Sincerely,

MCCONAUGHY & SARKISSIAN
Professional Corporation

Kade 3. MeRonalel

Ivan A Satkissian, Esq.
Kate L. McDonald, Esg.

ATTORNEYS & COUNSELORS AT L AW
THE POmT AT INvERNESS SUITE 250 8310 SOUTH VALLEY HIcHWAY ENGLEWOOD COLOR DO 80112
OFFCE303.649.0999 ~F acspare 303.649.0990
www mslawpe com
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AGC/Tender Insurer.pdf

Form No. 708

A‘ 0 R D AE(/;E)' CERTIFICATE OF LIABILITY INSURANCE PO

NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES BELOW. THIS CERTIFICATE OF
INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED REPRESENTATIVE OR PRODUCER, AND THE
CERTIFICATE HOLDER.

IMPORTANT: If the certificate holder is an ADDITIONAL INSURED, the pohcy(ias; mus( be endorsed. If SUBROGATION IS WAIVED, subject to the terms and

Certificates of Liability Insurance e

PHONE (A/C, No, Ext): FAX (A/C, No):
E-MAIL ADDRESS:

INSURERS) AFFORDING COVERAGE NAIC#
INSURER A
INSURED INSURER B
INSURER C
SUBCONTRACTOR
INSURER D
INSURER E
INSURER F
COVERGES CERTIFICATE

THE POLLCI R

INDICATED NOTW
JED OR MAY PER

FOR THEPOLICYP
TIF

INSE
NDITION OF ANY C TE MAY BE IS
£ E OF SUCH POLICIES, A
[~00L [SUBR] POLICY EFF | POLICY EXP
TYPE OF INSURANCE INSR [WVD POLICY NUMBER (MMIDDIYY) | (MMDDIYY) unmirs
‘GENERAL LIABILITY OCCURRENCE $1,000,000
SRR Ll TO RENT
B  COMMERCIAL GENERAL LABLLITY et $50,000
O claMsMaE B il & WED EXP (ANY ONE FERSON) $10,000
S — PERSONAL & ADV INJURY $1,000,000
a ‘GENERAL AGOREGATE 52,000,000
REGATE LIMIT APPLIES PER: PRODUC $2,000,000
O PouCY @ PROECT O LoC s
TOMBIED SNGLE LT
AUTOMOBILE LIABILITY Py $1,000,000
@ ANYAUTO BOOILY INJURY (PER PERSON) $
@ ALOWED g seyepyenares | B @ BOOILY INJURY (PERACCICENT) | §
i EDAUTOS PROPERTY DAWAGE
-] B NON-OWNEDAUTOS PHOPERTY DM s
=] =] s
B UMBRELLALIAB B OCCUR EACH OCCURRENCE $1,000,000
O Excessuas O CLAIMS MACE &hd $1,000,000
O ©Deo O RETENTION §, $
WORKERS COMPENSATION ;
AND EMPLOYERS' LIABILITY Ym 0 oneR I¥
RIETOR/PAR TNER/EXEC E B
Ry wl® $1,000,000
under $1,000,000
PERATIONS BELOW $1,000,000
Professional Liability (| aole) $1,000,000 per Claim/ $25,000 Max Deductible
afl @ $1,000,000 per Occurrence/ $25,000 Max
Pollution Liability ® Deductible

Description of operations/iocations/vehicles (attach Acord 101, additional remarks schedule, If more space is required)

Project Name:

Owner, Contractor. and any Others as required by the Contract shall be included as Additional Insured, including for ongoing and completed operations (ISO Forms
€G 2010 04/13 and CG 2037 04/13 or their equivalent as permiticd by law) on the General Liability, Auto Liability, Pollution Liability and Umbrella Liability as
required by written contract or agreement and with respect to work performed by Insurcd subject to the policy terms and conditions. This Insurance is Primary and
Non-contributory on the General Liability subject to the policy terms and conditions. A Waiver of Subrogation is provided in favor of the Additional Insurcd on the
General Liability, Auto Liability, Pollution Liability, Umbrella Liability and Workers Compensation policies as required by written contract or agreement and with
respect to work performed by Insured subject to the policy terms and conditions. POLICY ENDORSEMENTS ATTACHED

CERTIFICATE HOLDER CANCELLATION
s > & 5 SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE THE
PER WRITTEN CONTRACT EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN ACCORDANCE WITH THE

POLICY PROVISIONS.

AUTORIZED REPRESENTATIVE

© 1988-2010 ACORD CORPORATION. All Rights reserved.
ACORD 25 (2010/05) The ACORD name and logo are registered marks of ACORD
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file:///D:/RedirectedFolders/kmcdonald/Documents/CLE Presentations/AGC/PowerPoint Imagines/Accord Form.pdf

Indemnification
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* Indemnitor liable for its sole negligence
* Key Phrase: “only to the extent”
* All states allow limited liability

J
* Indemnitor liable for its sole & partial negligence )
» Key Phrase: “caused in part”
LICHIELIEIE o Partial negligence can be as much as 99% D
* Indemnitor liable regardless of fault )
» Key Phrase: “caused in whole or in part”
e Targeted by Anti-Indemnity Legislation )
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Poll Everywhere
Text 1,2 or 3 to 22333

Subcontractor shall defend, indemnify and hold Contractor
harmless from all claims, damages, and losses resulting from or
arising out of the performance of the Subcontract work caused,
In whole or in part, by any act or omission by Subcontractor...

1. Limited
2. Intermediate
3. Broad
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Poll Everywhere
Text 1 or 2 to 22333

Add “to the fullest extent permitted by law, ..." to the beginning
of the last provision. With that language, would the broad form

provision be permitted in a state that only allows Ilimited
iIndemnification?

1. Yes
2. No
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Poll Everywhere
Text 1, 2 or 3to 22333

Subcontractor shall defend, indemnify and hold harmless the Contractor
from all claims, damages, losses, and expenses, including attorneys’ fees,
attributable to, resulting from, or arising out of the performance of the
Subcontract Work caused, in whole or in part, by any act or omission by the
Subcontractor or anyone employed directly or indirectly by Subcontractor or
by anyone for whose acts Subcontractor may be liable.

1. Limited
2. Intermediate
3. Broad
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Poll Everywhere
Text 1, 2 or 3to 22333

Indemnify and hold harmless Contractor from and against all liabilities,
claims, damages, losses, penalties, causes of action, judgments, costs and
expenses, including reasonable attorneys’ fees arising out of or resulting
from the performance of the Subcontractor’'s work, but only to the extent
caused by the negligence or fault of Subcontractor or anyone employed
directly or indirectly by Subcontractor or anyone for whose acts
Subcontractor may be liable.

1. Limited
2. Intermediate
3. Broad
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e Limits the Level of
Risk Transfer

e Varies From State to
State

* May Also Limit Al
Coverage

 Chart Summarizing
Statutes by State
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Indemnity Claims

Breach of Contract

Negligence

Compensation Due to Injuries or Property Damage
Claims for Loss

Legal Costs & Related Expenses

Lost Profits & Other Consequential Damages

o O K~ W=
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Considerations Before Signhing

The Construction
2020 Association Risk Transfer: Indemnification & Additional Insured Status
AG C CONVENTION




Poll Everywhere
Text 1 or 2 to 22333

Contractor is assessed liquidated damages by Owner due to
delay. Contractor claims Subcontractor is responsible for the
delay. The Subcontracts each provide: (1) a
consequential/liqguidated damages waiver[???]; and (2) an
indemnification provision that extends to “all claims, damages,
losses, and expenses.” Can the Contractor claim the liquidated
damages as part of an indemnification claim?

1. Yes
2. No
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Poll Everywhere
Text 1 or 2 to 22333

Now that we have established that Contractor can claim the
liguidated damages as part of its claim for indemnification, are

those damages covered by Subcontractors’ commercial general
liability policy?

1. Yes
2. No

The Construction
2020 Association Risk Transfer: Indemnification & Additional Insured Status



Poll Everywhere
Text 1 or 2 to 22333

Owner sues Contractor for construction defects. Contractor, in
turn, brings third-party claims against the Subcontractors who
performed the work at the development. One of the claims
asserted by Contractor against Subcontractors is contractual
iIndemnification. What type of claim is this?

1. 1stParty
2. 3" Party
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Poll Everywhere
Text 1 or 2 to 22333

Contractor brings lawsuit against Subcontractors for delay

damages. One of the claims asserted is contractual
indemnification. What type of claim is this?

1. 1stParty
2. 3 Party
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Insurance

Additional Insured Status
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Additional Insured

Obtain Coverage from Subcontractor’s CGL Policy

Reduce Claim Rating

COI Cannot Create or

Modify Coverage Increase Limits

Must Satisfy Policy Avoid Self-Insureq
Requirements Retentions

Only Protects Against Potentially Avoid
Insured Losses Subrogation

dvantages
Limitations A

' ificati ditional Insured Status
2020 perosatn Risk Transfer: Indemnification & Addi
AG C CONVENTION



Endorsement
Al Status Must Be Specifically Endorsed onto Standard ISO Policy

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ THIS CAREFULLY.

COLORADO ADDITIONAL INSURED -
OWNERS, LESSEES OR CONTRACTORS -
SCHEDULED PERSON OR ORGANIZATION

This endomement modifies insuanse provided ueder e following:

COMMERCLM, GERERAL LIMRILITY COVERAGE PART
SCHEDULE

Mame Of Adeitionad Insured Personfs) Or Onpanization(s) Locatlenis) Of Covered Operatlons
pofwrltben conbract Al aparations for the Addittonal insuned
wihen required in o writhen coerbract

Infoimalion regquansd le oo Wi iff nuzt shawn above, wil be shomm In i Declamiions.

Ao Who B AN nsured (Seckn I 5 emended o B, WEh resped o the ineasance affoded b Uese
inchsde &% an acdbionsl nsved (e persanis) of adcilonal  insureds, the  following  sddtional
ﬁﬂmﬁ:ﬂ[ﬂ shim it:r %ﬁl}lﬂﬁﬁuﬁjn it andy exclsion epplies;

'E'PE“' Bttty If. "propeny Thits Insureecs does nol apply b "hodSy Ik
Ean'page' ‘pem:m TNWM spreetly NGRS GCouTiE) aller .
‘-:althe-lntaum designiled 1o Al weni, nciucing maleriss, poits of equipment
MH e @il ha =|_.|,l_-|-l|'-|m|1. frmishad in conneclicn wih such world, on the
h‘l}r;.-"'pi?e gamage” of "personal  and projeet [olher Bwan sendes, manbsnance of
mveicing infun® i ceased by your acls o reqairs) o e pertmmsd By of on behall of he
omissions of the acls of omissors of hose codiional  insuredi{e) o location of ihe

peminying operalions o your Delar, e ogeations s besn compleled, or

2 Tnal portion of “your work® oul of which the
Moo 1oa By any peion o orbeaizalon
] 1L
ol Fﬂﬂ]mﬂfﬁ%ﬂmﬂ ru_mnn:nnh:qat
ergaged g:ﬁ;ﬂﬂl‘h]ﬂ-ﬂtﬂ a principal
o g part of "
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Specific Endorsements

Primary v.

Blanket v. Non-

Ongoing v.

Specific
Schedule

Completed

Contributory Operations

Basis
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Poll Everywhere
Text 1 or 2 to 22333

|f S u b CO ntra Cto r is CO ntra Ctu a I |y POLICY NUMBER: COMMERCIAL GENERAL LIABILITY
req u | red tO Nname CO ntra Cto F as an THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
additional insured, is the written | commms

. ADDITIONAL INSURED--OWNERS, LESSEES OR
contract enough under this Al CONTRACTORS (FORM B)
endorsement for Contractor 10 De e mmise s e st
a n a d d iti O n a I i n S u r e d O n th e COMMERCIAL GENERAL LIABILITY COVERAGE PART.
Subcontractor’'s CGL policy? Nate of P o rgaizion

SCHEDULE:

(If no entry appears above, mformation required to complete this endorsement will be shown 1n the

Declarations as applicable to this endorsement.)
1. Yes

WHO IS AN INSURED (Section II) is amended to include as an insured the person or organization shown in the
2. No

Schedule, but only with respect to Liability arising out of "your work" for that insured by or for you.
A‘ ;C 2020 peociaion Risk T fer: Ind ification & Additional | d Stat
IS ransrer: indemnirication Ifonal Insure atus
CONVENTION _



Poll Everywhere
Text 1 or 2 to 22333

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ THIS CAREFULLY,

COLORADO ADDITIONAL INSURED -
OWMNERS, LESSEES OR CONTRACTORS -

Same queStion, bUt under th|S SCHEDULED PERSON OR ORGANIZATION
Al endorsement? S———

COMMERCLAL GERKERAL LIARILITY CONVERAGE PART

SCHEDULE
Mame Of Additional lnsured Person(s) Or Qrpanization(s) Locatlenis] Of Coversd Operatlons
o writhen conbract Wl aperations for the fdditioral insured
wihien reguired in o writhen comtract
1 Ye S Infoinalion requied I complede B Scietus i not shown abore, wil be ghown |1 e Declaions.

* A Wil B AN nsured (Seckon Iy 5 emended o B, WEn respec o e easance alfided 0 UDese
induds &z an acdbionsl nsured e personis) of agcillonal  Insurcds, the  folkwing  sddtiona
mmmmﬂwmg%%mnwﬁ-mm : -

I} Thits Insaes does net aaply B "bodly By
mﬂﬂﬁ' f‘ pﬁ-:ma Ay “pnogely danage” accuitng after «
‘-auelmm d m@ 1 mmmmmmnpauumm
ﬁ!y !‘n‘m-gugﬂma summ?m,]. fimished in conneclon wih such work, on lhe
h‘l}.r!.""prt?E OEmage” “pereond and project [olher Ban sendoe, manbsance af
tiverRsing I}wrismdwyuwadsm mmmmmm o on bshall of the
omissions of e acls of omissons of hose audilional insmed{e] &t location o the
perianying speralizng on your belal, mﬂwmslmmmmﬂmm

2 Thal portion of “your work™ oul of which the
heaed (on By oy pethon o crbesiznlce
n use by or
mmn;m%nmﬂm%;nmnhm
ergaged ng OpCrl 2 peincipai
a&apatmm "
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Poll Everywhere
Text 1 or 2 to 22333

Subcontractor, who is working on a commercial project,
purchased a CGL policy with a completed operations
endorsement. Subcontractor completes its work in 2018 and
Owner files a lawsuit alleging defects in 2019. Absent any
coverage exclusion for the scope of work or resulting damages,
Subcontractor should have coverage for the alleged defects
under its CGL policy.

1. True
2. False
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Before Signing, Ask the Following:

What are the terms of the
indemnification provision and
implications thereof?

Is the Indemnitor required to
obtain Al status for another?

Is the language of the Al

endorsement adequate or are
additional measures required?
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Questions

Danielle Curtiss
danielle.curtiss@ghphipps.com

Kate McDonald
kmcdonald@mslawpc.com

lvan Sarkissian
isarkissian@mslawpc.com
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